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The correctness of a judge's ruling in refusing to disqualify is usually decided on direct appeal from a judgment adverse to 
the complaining party! and is subject to the independent review of the appellate court.” Considerable deference is accorded 
the trial court's exercise of its discretion, and the trial judge's decision will not be reversed absent an abuse of discretion,* or 
unless the record establishes bias or prejudice as a matter of law.> To determine whether the trial court abused its discretion, 
the appellate court reviews the record to see if the trial court exhibited prejudice or bias,° and the burden of proof is on the 


party seeking recusal.’ 


In some jurisdictions, whether a judge is a neutral and detached magistrate is a question of constitutional fact which an appellate 


court reviews de novo and without deference to the trial court's ruling.® 


Whether the threshold criteria for recusal have been met is a question of law, which an appellate court reviews de novo.” 


In some jurisdictions, a writ of mandamus or a writ of prohibition is the appropriate procedural device to review the denial of 
a challenge of a judge, W although other jurisdictions hold that a party challenging denial of a recusal motion has an adequate 


remedy by appeal. H 


The motions court is not required to inform a defendant that the defendant has a right to appeal a denial of a motion to recuse. 12 
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Observation: 


A judge's removal from the bench renders moot the issue of the judge's disqualification. !* 
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Review § 145. 
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10 Am. Jur. 2d, Mandamus §§ 317 to 319; Am. Jur. 2d, Prohibition §§ 69 to 71. 
The denial of a motion to disqualify a judge is not an appealable order, but is reviewed by way of a petition 
for writ of mandate for abuse of discretion. Daniel V. v. Superior Court, 139 Cal. App. 4th 28, 42 Cal. Rptr. 
3d 471 (3d Dist. 2006). 
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